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these statutes were dealt with in Durkin v. Kingston Coal Co., 171 Pa. St. 
193. 33 Atl. Rep. 237, 29 L. R. A. 808, 50 Am. St. Rep. 801, and Williams v. 
Thacker Coal and Coke Co., 44 W. Va. 599, 30 S. E. Rep. 107, 40 L. R. A. 
812. The Pennsylvania statute was determined by the Supreme Court of that 
state in the case above cited, to be unconstitutional ; it was also there said that 
the mining foreman is a fellow-servant of the other employees of the same 
master, engaged in a common business; that the duty of the mine owner is 
to employ competent foremen to direct his operations, and that when he does 
this he discharges the full measure of his duty to his employees and is not 
liable for an injury arising from the negligence of the foreman. The West 
Virginia court followed the decision in the Pennsylvania case. The Illinois 
courts have refused to follow the Pennsylvania and West Virginia cases, and 
in Henrietta Coal Co. v. Martin, 221 111. 460, 77 N. E. Rep. 902, expressly 
held that under the Illinois mining act, a mine manager and mine examiner 
were vice-principals of the owner — and were engaged in the performance of 
duties which the owner could not delegate to others in such manner as to 
relieve himself from responsibility. The same court has also held (Consoli- 
dated Coal Co. v. Seniger, 179 111. 370, 53 N. E. Rep. 733) that it is not obli- 
gatory upon a mine owner to select a particular individual, or to retain one 
when selected, if found incompetent, and it is because of this construction 
of the statute that the Federal Supreme Court came to the conclusion that 
the statute in question is not repugnant to the Fourteenth Amendment to the 
Federal Constitution. The principal case on a former appeal to the Circuit 
Court of Appeals is reported in 133 Fed. Rep. 197; 66 C. C. A. 247 and 68 
L. R. A. 168. 

Constitutional Law — Police Power — Flag Legislation. — Plaintiffs in 
error, convicted of violating a statute of Nebraska declaring it an offense to 
use a representation of the American flag in connection with and as part of 
an advertisement, contended, on writ of error to the United States Supreme 
Court, that the statute was unconstitutional as infringing upon their personal 
liberty, as depriving them of the right to exercise a privilege of citizens of 
the United States, and as discriminatory in allowing representations of the 
flag to be printed in books, newspapers, etc., disconnected from advertise- 
ments. Held, Mr. Justice Peckham dissenting, the statute was not repug- 
nant to the Federal Constitution. Nicholas V. Halter, and Harry V. Hayward 
v. State of Nebraska (1907), 27 Sup. Ct. Rep. 419. 

The police power extends to the protection of the public morals. Freund, 
Police Power, § 10. In the promotion of this end it is competent for a state 
legislature (as that of Nebraska has done in this very act) to make it a 
crime publicly to deface or in any way publicly to cast contempt upon the 
flag. People ex rel. McPike v. Van de Carr (1904), 178 N. Y. 425. But it 
was held in Ruhstrat v. The People (1900), 185 111. 133, and in People ex rel. 
McPike v. Van de Carr (1904), 91 App. Div. 20, that provisions like that here 
attacked, are without the police power of the state. The Illinois case, how- 
ever, did not escape criticism. Freund, Police Power, §§63 and 183. (In 
People ex rel. McPike v. Van de Carr (1904), 178 N. Y. 425, the decision of 
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the Appellate Division was affirmed and the statute held unconstitutional, 
but on the ground that it applied both to articles manufactured before and 
after the passage of the statute, and hence was destructive of property rights.) 
Federal legislation on the use of the flag has been limited to regulations in 
connection with the registration of trademarks used in foreign and interstate 
commerce. See 33 St. at L. 724, § 5, Chap. 592, U. S. Comp. Stat. Supp. 1905, 
p. 670. 

Contracts — Assignments of — Right of Assignee Against Debtor. — A 
bridge company, having a contract with a township to build a bridge, assigned 
the contract in writing to a bank with a copy of the contract attached to the 
assignment. It was agreed that the assignor should collect the money due 
on the contract from the township and remit the same to the bank. The 
bridge company retained possession of the contract, received a time order 
from the township, and transferred it to another bank, a bona fide purchaser 
for value. Held, the second assignee is entitled to the proceeds of the order, 
the first bank being estopped. Washington Township v. First National Bank 
of Huntington et al. (1907), — Mich. — , hi N. W. Rep. 349. 

This decision is based chiefly on the ruling in McNeil v. Tenth National 
Bank, 46 N. Y. 325, 7 Am. Rep. 341. Justices Hooker and Ostrander dissent 
on the ground that merely intrusting the possession of a non-negotiable thing 
in action to another for a special purpose is insufficient to estop the real 
owner from reclaiming his property in case of an unauthorized disposition 
of it. They distinguish McNeil v. Bank, supra, from the present case by the 
fact that in the former case the owner of the corporate stock intrusted "not 
merely the possession of the property, but also written evidence, over his own 
signature, of title thereto, and of an unconditional power of disposition over 
it." McNeil v. Bank, supra. The dissenting opinion seems to be supported 
by much authority. The general rule is, that an assignee of a non-negotiable 
thing in action is subject to all equities existing against the assignor. 2 
Pomeroy, Equity Jurisprudence, §703; Sutherland v. Reeve, 151 111. 384, 
38 N. E. 130 ; Bush v. Lathrop, 22 N. Y. 535 ; Spinning v. Sullivan, 48 Mich. 
S, 11 N. W. 758; Trust Co. v. National Bank, 101 U. S. 68. Therefore, in the 
case of successive assignees, if the true owner transfers the thing in action 
upon condition or subject to reservation, and his assignee transfers it abso- 
lutely, the second assignee takes it subject to the claims of the true owner. 
Bush v. Lathrop, supra. But if the first assignor clothes his immediate 
assigns with the apparent indicia of title, he is estopped from setting up his 
claims against a subsequent bona fide purchaser for value from the first 
assignee. Pickering v. Busk, 15 East 38; Brittan v. Oakland Bank of Sav- 
ings, 124 Cal. 282, 57 Pac. 84, 71 Am. St. Rep. 58; Moore v. Moore, 112 Ind. 
149, 13 N. E. 673, 2 Am. St. Rep. 170. In the case of chattels, however, and 
by analogy non-negotiable choses in action, mere possession "by whatever 
means acquired, if there be no other evidence of property or authority to sell 
* * * will not enable the possessor to give a good title." McNeil v. 
Bank, supra. Though authority is with the dissenting justices, the weight of 
reason and justice is apparently with the majority opinion, since the true 



